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DAVID BIN DON. - Appellant. 


| 


William Rrves, - ( | Reſpondent 


The Ap xellant's CAS E. oe 


HE Appellant being a Merchant in Limerick, and having had conſiderable Dealings in and 
b before the Year 1720, with the Reſpondent, who is a Merchant in Dublin, and with 1#4i1- 
. liam Doyle, a Merchant in London; and hearing that the ſaid Doyle had failed in his Cre- 
dit, he, in the Month of July, 1720, wrote to the Reſpondent, who was Factor to the ſaid 
Descyle, to enquire of the Truth thereof: And the Reſpondent anſwered the ſaid Leiter, and declared 

— — no Reaſon for ſuch Report, for that the faid Doyle was in good Credit on the Change 

of Dublin. 8: | | | | 
Auguſt 23.1720. The Appellant haying then no Miſtruſt of Doyle Circumſtances, did lade on the Ship Henry, of 
London, a Cargoe of Salmon and dried Fiſh of above 12col. Value, and conſigned the {ame to 
Ralphſon and Hewit, Merchants in Venice, two Thirds, for Account of the ſaid Doyle, and the other 

bn third Part for the Appellant's own Uſe. ; 

Bills drawn in Au- The ſaid Doyle, in Auguſt and September, 1720, drew three Bills of Exchange on the Appellant, two 
guſt and September, of 500 l. each, and one for 400 J. payable to the Reſpondent, for Value in Account with bim; and the 
1720. Appellant relying on the Account given by the Reſpondent of the ſaid Doyle's Credit, as afore-men- 
| rioned, accepted the ſame, tho he did not owe ſo much Money to the ſaid Doyle ; but thro? the general 
Calamity of the Year 1720, which ſoon after happened, the Appellant being rendered incapable of 
paying the ſaid Bills at the exact Time they became due, the Reſpondent cauſed them to be proteſted, 

and ſent the Proteſts ro Doyle, repreſenting the Appellant's Affairs in a declining Condition, S 
Whereupon the ſaid Doyle ſent Directions to the ſaid Ralphſon and Hewit, to attach, in his Name, 
the Appellant's third Part of the Cargoe conſigned to them as aforeſaid; and to juſtify ſuch Attachment, 

he ſent them the Proteſt he had received from the Reſpondent, and the ſaid Ralphſon and Hewit ac- 
cordingly attached the ſame, 1 | 


The Reſpondent Ryves having a General Letter of Attorney from the ſaid Doyle, preſſed the Ap- 
pellant for Payment of the ſaid Bills; and the Appellant not knowing his Effects at Venice were 
attached, and expecting an Allowance, on adjuſting Accompts, for whatever the Bills exceeded 
what he owed the ſaid Doyle, did, in order to preſerve his Credit, and with an Intent 
to ſatisfy what was really due from him, conſent to be charged with the ſaid Bills; and for Payment 
18 ch thereof (but in Truſt, nevertheleſs; for the ſaid Doyle) on the 19th of November, 1720, did 
e execute a Bond to the Reſpondent, with a Warrant of Attorney, to confefs Judgment thereon, in 
5 the Penalty of 29601. conditioned for the Payment of 1480 l. being the Contents of the ſaid Bills, 
together with the Sum of 801, due to the Reſpondent, in his own Right. And, as a further Secu- 
_ rity for the Payment thereof, aſſigned to the Reſpondent, a Houſe and Cellar in Limerick, and a 
Moiety of the Ship Frances of Limerick, together with a Cargoe of Beef, Butter, and Hydes, then on 
Board the ſame, and a ſixth Part of the Succeſs, of London, and her Cargoe, and the Produce of the 
| Appellant's third Part of the Ship Henry's Cargo of Salmon at Venice, whereupon, the Reſpondent 
Bills delivered up. gave up the faid Bills to the Appellant to be cancelled. | f 
December 8, 1720. The Reſpondent wrote a Letter to Doyle, and thereby acquainted him with his having made a ö 
| | Journey to Limchick to take the ſaid Securities; and, in the ſame Letter fays © Your Account bas — 
0 Credit with me for all thoſe Bills you ſent me for 1400 l. o David Bindon, becauſe there is not 623 
© one Penny of them paid, and I muſt charge it, beſides what is due, with the Charge 1 have been put to, 10 

to ſecure you that Money. | | | | 


The Appellant having afterwards received Advice of the Attachment of his Effects at Venice, gave 
Notice thereof to the Reſpondent, and deſired him to procure the ſaid Attachment to be diſcharged 
And the Reſpondent baving alſo received an Account of the ſaid Attachment from Stephens and Hamilton of 
Rotterdam (who were employed by him to withdraw :he ſaid Effeds from Venice) wrote to Doyle to releaſe 
| the ſaid Effeds; and Doyle offered to veleaſe the ſame if the ſaid Ryves would give his Account Credit 
for the ſaid three Bills, or for the Security given by the Appellant for the ſame; but the ſaid Ryves re- 
| fuſing to comply therewith, the Reſpondent Doyle wrote him a Letter, dated tbe 4th of January, 1720 (f 
Which the (aid Ryves ſent the Appellant a Copy) wherein Doyle ſays, That ſince bis Account had not 
Credit with him the ſaid Ryves for the Bills on the Appellant, the Appellant could conſequently have no 
Credit with him the ſaid Doyle, but was his Debtor for the ſame, and expreſſed his Intention of al- 
lowing thereout what was due from him to the Appellant, and that the Effects attached at Venice 
* to be applied in Diſcharge of the Money due on the ſaid Bills; and the ſaid Doy/e 
| alſo, by 4 Letter to the ſaid Ryves, and by verbal Declarations to his Correſpondence in London, declared 
24 he would releaſe the Effects in Venice, if the Reſpondent Ry ves would give 2 Credit for the ſaid Bills, 
= which the ſaid Ryves refuſed to do. | | 5 
The Reſpondent proſecuted the Appellant on his Bond to an Outlawry, and obtained a Cuffodium 
of his Eſtate, and endeavoured to arreſt his Perſon, and filed a Bill in the Court of Exchequer in I elan d, 
to forecloſe the Appellant's Equity of Redemption in the ſaid Houſe and Cellar at Limerick : To which 
Bill the Appellant having put in an Aniwer, the Reſpondent did not think fir to proceed, but 
by a fieri facias {old the ſaid Houſe and Cellar ; and the ſaid Doyle, beſides ſeizing the Effects at Venice 
as aforeſaid, did alſo recover a Sum of Money from James Mocdy, Malter ol the Succeſs of London, on 
Account of the Appellant's fixth Part of the ſaid Ship and her Cargoc, aſſigned over to the Reſpon- 
dent as aforeſaid. | as 
| The Appellant perceiving the Reſpondent and the ſaid Doyle were for holding him asa Debtor to 
'S each of them for the ſame Debt, and endeavouring to make him pay the ſame twice over, did in 
722, Bill filed. Eafter-Term, 1922, file his Bill in the ſaid Court of Exchequer ; and in Alichaclmas Term, 1723, 
filed his Supplemental Bill in the ſaid Court againſt the en the ſaid Doyle, and others, for an 
Injunction to ſtay the Reſpondent's Proceedings at Law, and for an Account, and an Allowance there- 
nN 2 : | 
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1n, for 691 L 35. 9 d.. beſides Intereſt and Charges thereon, due to the Appellant from the ſaid Doyle; 


and alſo for the Value of the ſaid Effects attached in Venice, amounting to 5007. and upwards, and 
for 200 l. and upwards recovered by the ſaid Doyle from James Moody, Maſter of the Succeſt as afore- 


ſaid, and for 341 J. 2s, 14. which the Reſpondent received for the Cargoe of the Ship Frances, and 


alſo for 40 l. and upwards received by him for meg made by the ſaid Ship, and for the Value of 
the Appellant's: Houſe and Cellar in Limerick; diſpoſed of by the Reſpondent, and that the Reſpon- 
dent might ſet forth Copies of the Letters he wrote to, and received from the ſaid Doyle, and the 
Nature of their Correſpondence whereby the Truſt might appear. | 


Went put in The Reſpondent put in four inſufficient Anſwers to the Appellant's Supplemental Bill, and anſwer- 


ed perſonal Interrogatories, of which he was allowed to take out a Copy. 


The Reſpondent in his Anſwers confeſſes he was, in Jah, 1720, Factor for Doyle, on whoſe 


Account, Otho Van Cappellan, of Dram in Norway, conſigned to him a Cargoe of Deal Boards, and by 
a Letter to Doyle of the 8th December 1720, it appears, that ſome Part of the Produce of that Cargoe 
was not then received by the Reſpondent. | | 

He confeſſes he had a Letter of Attorney from Doyle, and that he gave Notice thereof to the Ap- 
pellant by Writing, and otherwiſe, before the Appellant executed the ſaid Bond and Deed of Aſſign 
ment, that he charged Doyle's Account with uſual Commiſlion on the Eills : That the Appellant not pay- 


ing the Bills when they became due, he cauſed them to be proteſted, and ſent the Proteſts to Doyle. 


He admits that Doyle cauſed the Effects in Venice to be arreſted by Virtue of the one of ſaid Proteſts ; an 
that the Bill on the Proteſt whereof the ſaid Effects at Venice were attached, was included in the Securities 
given by the Appellant. That he charged the ſaid Dqle's Account with 30 J. 6 s. 4d. for the Ex- 
pences of his Journey; and that 191. 1 s. thereof was for his own Pains and Trouble in going to 
Limerick, to take the ſaid Securities from the Appellant. | 
That on the 8th- of December, 1720, the 24th of the ſame Month, the 12th of January following, 
and at ſeveral other Times, after delivering up of the ſaid Bills, he refuſed to give Doyle Credit 
for the ſame. And he confeſſes, that Doyle by Letter to him, and by verbal Declarations to his Correſpondents 
in London, Knox and Nesbitt, declared, That if he the Reſpondent would releaſe him, and give him Credit for the 
ſaid three Bills, or the Security given for them by the Appellant, that then he would cauſe the Attachment on the 


aid Effets at Venice to be releaſed, and that he the Reſpondent had refuſed ſo to do. 


He confeſſes, that Doyle recovered a Sum of Money from James Moody, on Account of the App ea: arb 
Part of the Ship Succeſs and her Cargoe, Aſſigned over to the Reſpendent. „ | 
The Reſpondent moved to diſſolve an Injunction formerly obtained for Want of a ſufficient 


Anſwer, but upon full Debate on the Equity, confeſſcd in his ſeveral Anſwers, the ſame was con- 


tinued to the Hearing of the Cauſe. 


The Cauſe between the Appellant and the Reſpondent being at Iſſue, ſeveralWitneſſes were examined, 


and the Cauſe was heard on the 19th and 21ſt of February, 1725 ; and in Eafter-Term 1726, the ſame 
was further heard, and alſo further heard in Trinity- Term following; and it being then, and not be- 
tore, objected, That Doyle was not a Party before the Court at the Hearing, the Court order'd the Cauſe 
to ſtandjover, and Doyle to be brought before the Court, notwithſtanding the Appellant preſſed to have 
his Cauſe determined, and produced a Sequeſtration againſt Doyle for not Appearing to his Bill. 

Doyle put in his Anſwer, and the Appellant in Order to ſpeed his Cauſe, replied thereto in Michael- 


ma- Term, 1726. 


The ſaid Doyle having delayed Re. joining, and being gone out of Ireland, the Appellant moved che 
Court, and obtained an Order, that Service of his Attorney With a Subpena to Re- joyn, ſhould be 


deemed good Service; but he delayed Re joyning until the 15th of February, 1726; and then ſor 
further Delay, did on the 13th of March follow ing, take out a Commillion to examine Witneſſes in 


London, returnable Sine Dilatione, |; 
The Appellant moved for, and obtained an Order for a Duces tecum, requiring the Reſpondent to 


bring into Court two Letters writ to him by Doyle, and which he had admitted to be in his Hands 


by his firſt Anſwer to the Appellant's Supplemental Bill; but the Reſpondent not obeying the ſame, 
the Appellant moved for an Attachment againft him; but on the Keſpondent's Attorney's promiſing 
to bring them in in two Days, it was ordered that they ſhould be brought in accordingly. 


The Reſpondent filed a Croſs Bill againſt the Appellant, to which the Appellant put in his Anſwer, 
| and the Reſpondent having obtained Leave to amend his Bill in Eaſter-Term, 1727, the Appellant 


put in his Anſwer to the faid amended Billithe 23d Day of June 1727. 


The Reſpondent by his Croſs Bill charges, that he received an Account from Stephens and Ha- 


milton, whom he had employed to withdraw the Effects from Venice, in Conſequence of the Appel- 
lant's Aſſignment, that Ralphſon and Hewit of Venice, declared, They had attached the ſame by Vir- 
tue of an Qrder from Dol. on the Proteſt of the Bill accepted by the Appellant, - * | 

The Reſpondent neglecting to bring in the Letters purſuant to the Duces tecum, the Appellant moved 
for an Attachment; but the Court rod it to Mr. Baron St. Leger, to inſpect the Antwers and Pro- 
ceedings in the Cauſe, and to report, Whether the Reſpondent had any ſuch Letter as in the ſaid Order for 


the Duces tecum was mentioned, and the ſaid Baron reported, It was thro' Miſtake that the Reſpon- 


dent, in his Anſwer, ſaid, He believed Dole wrote ſuch a Letter as in the Duces tecum is mentioned. 
TheAppellant having taken Exceptions to the Report, for that the ſame was contrary to the Confeſlion 

of Ryves in his firſt Anſwer ; which was ſworn when he had all the ſaid Doyle's Letters by him, and the 

Tranſactions were freſh in his Memory, and for that no Part of his ſubſequent Anſwers had explained 


That Confeſſion to have been a Miſtake, and the ſame coming on to be heard, the Court was plcaſed 
in Support of the Report, to admit two Letters ſaid to be wrote by Melliuers Knox and Nebitt of 


London, to the Reſpondent, to be read, tho? the ſame were not in the Cauſe, and to order the Reſpon- 
dent to make an Affidavit, which he having accordingly done, and therein {wore that he was mi- 


ſtaken when he confeſſed the ſaid Leiter, the Court on the 18th of November 1727, allowed the ſaid 
Affidavit to be read, and over-ruled the Appellant's Exceptions, and confirmed the Baron's Report, 


On Motion of the Appellant, an Order was made, That unleſs Depoſitions on the Commillion 
3 Doyle ſhould be returned in Ten Days, the Cauſe ſhould be fer down to be heard on 
the Pleadings, 7% : | Fo 

The Court was pleaſed to diſſolve the InjunRion formerly granted in this Cauſe, on Pretence of the 

Appellant's delaying to ſpeed the ſame. | 

On the Appellant's Application, both Cauſes came on to be heard, and after opening the Pleading 
for Ryves as well as for Doyle, the Court would not procced to hear the Cauſe, but ordered the ſame 


to be ſtruck out of the Paper of Caules for want of proper Pariics, becauſe the Commiſſioners in the 


Commillion of Bankruptcy, ſaid to be awarded againſt Doyle, were not before the Court. * 
3 S 
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or Aſſignees of any Commiſſion of Bankrupcy againſt Doyle Parties, and that both 


| CS) bj: - 
| The Cauſe being again brought on to be heard, the Court was leaſed to refuſe to proceed oh the 
Hearing of the ſame for want of the Aſſignees under the Commiſſion of Bankruptcy againſt Doyle be- 


ing before the Court. 


The Appellant appealed to your Lordſhips from the Orders of the toth of June 1727, and Mr. Ba- 


ron St. Leger's Report made in purſuance thereof, and from the Orders of the 17th and 18th of No- 
vember 1727, for confirming the ſaid Report, and the Order of the 2gth of November for diſſolving 


the Injunction, and the ſeveral Orders of the 16th of May, and gth of Faly 1728; and prayed the 
ſame might be reverſed. 3 75 | 

The ſaid Appeal was heard, and your Lordſhips were then pleaſed to order and adjudge, that the 

ſaid Court of Exchequer ſhould forthwith proceed to hear the Cauſe without making the Commillioners 

Parties be at Liberty 

to apply to the Court of Exchequer for that Purpoſe, and that the Injunction be revived from that Time 

only, till the Hearing of the ſaid Cauſe without any Retreſpect ro Vacate or Puniſh any Thing that 


might have been done in purſuance of the Order for the Dilſolution thereof ſince the making the ſaid 


Order. 4: 


That accordingly the ſaid Cauſe was heard in Triniiy- Term ryzo, and again further heard the 8h 


of December 17 zo, and then the ſaid Court was pleaſed to decree, 
That it ſholud be-referred to the Officer to ſtate an Account between the Appellant and Reſpondent. 


on the Foot of the Securities entered into by the Appellant to the Reſpondent on the 19th of Novem- 
ber 1720 ; in Which Account the Refpondent to be charged with all fuch Sums of Money as. he receiv- 
ed thereout, or might have received without his willful Default; but the Reſpondent not io be charged 
with the Produce of the Venice Cargo; and as to Doyle, the Appellant, to be at Liberty to go to an 


Account with him, if he pleaſes, and on Return of the Report, ſuch further Order ſhould be made as 


ſhould be Juſt. | | | 
5 Reſpondent knowing that the Appellant was come over into England to Appeal to your Lord- 
ſhips from the laid Decree and Orders, did by ſeveral affected Delays, defer making up the ſaid De- 


crec until ſome Time in the Month of June laſt, thereby to prevent the Appellant from lodging his 


Appeal laſt Sciſion of Parliament, and afterwards proceeded upon the Account before the Officer, but 
the Appellant being adviſed to lodge his Appeal, would not ſubmit to go into any Account, or to 
any other Directions in the ſaid Decree, and therefore did not attend the ſaid Officer, nor give in 
any Charge againſt the Reſpondent, by which means the Reſpondent obtained a Report Exparte, and 


on the 1oth Day of Fuly 1731, obtained an Order to confirm the fame, unleſs Cauſe was thewn to 


the contrary. | | 
The Appellant being adviſed, that if the ſaid Report ſhould be confirmed, it might be attended with 
ill Conſequences, moved the Court to ſhew Cauſe why the faid Report ſhould not be confirmed, and 


that he might be at Liberty ro file a Diſcharge, and object to the Reſpondent's Account, but the 


Court was pleaſed not to make any Order thereon. - 


The Appellant conceiving himſclfaggrieved by the ſaid Decretal Order of the 8th of December, 1730, 


the ſaid Maſter's Report, and the Order of the 16th of Fuly, 173 1, and the Proceedings on the gth of 


December, 1731, has appealed therefom to your: Lordſhips, and humbly hopes the ſame thall be reverſed 
for theſe (among other) REASONS. 29 FE: | 


For that the ſaid three Bills were drawn upon the Appellant, ayable to the Reſpondent Ryves, as 


. Doyle's Correſpondent ; and Ryves was accountable to Dozle only for what Money he ſhould receive 
on theſe Bills, and the Appellant not having paid the Bills, but given Security for the Money due 
upon them, the Reſpondent Rywes muſt be conſidered as a Truſtee for Doyle for ſuch Securities, 
Ryves having delivered up to the Appellant, the Bills themſelves to be cancelled, and refuſed to 
give Doyle Credit for them, and the Account ought to have been directed accordingly. . 


The Appellant having (amongſt other when. pes to the Reſpondent, in Truſt for Doyle as a 
| | 


Security for the Value of theſe Bills, the Appellant's Share in the ſaid Cargoe of Salmon at Fe- 
nice, and Doyle having cauſed the ſaid Effects to be attached, and received the Value thereof, the 


A ppellant ought to have Credit for the Produce thereof, and of what other Effects were * 85 


to the Reſpondent, and poſſeſſed by Doyle ; for upon the Reſpondent's refuſing to give Doyle 
Credit for thoſe Bills, Doyle looked upon the Appellant as his Debtor, and therefore ſecured 


the Effects in Venice, and the Money from mMeody to reimburſe himſelf, fo that if the Appellant 


ſhould be decreed to be alſo indebtcd to the Reſpondent, on the ſame Demand, he will then be 

doubly charged with the ſame Debt, which is contrary to all the Rules of Equity. | 
For that the Appellant ought to have an Allowance in the Account to be taken, for the Effects at- 

tached by Doyle at Venice, and for the Money recovered by him from Moody, on Account of the 
Appellant's Part of the Ship Succe/s and her Cargoe, en that thoſe Effects, and a Part of 


the ſaid Ship and Cargoe, were part of the Security aſſigned by the Appellant to the Reſpon- 


dent, andmuſt undeniably have come togthe Reſpondent's Hands if it had not been for his wilful 

Dcfault in refuſing to give Doyle Credit for the Bills after they were exchanged for thole Secu- 

_ ities, at the Time that Doyle made him the Offer by Letter, and verbal Declarations to Knox 
and Nesbitr, Reſpondent's Correſpondents in London. | 

For that the Reſpondent hath not made out any Title to the Bills drawn upon the Appellant, or to 
the Securities taken in Lieu of them; for notwithſtanding he might have paid ſcvcral Drafts of 
Deple on him, yet it is evident, the Reſpondent was at the fame Time accountable to Deyle tor a 
Cargoe of Deal Boards, which might have exceeded what he had paid, and therefore the Court 
of Exchequer ſhould by their Decree not have conſide red the Reſpondent as having an abſolute Right 
to the ſaid Securities, eſpecially when he in his Anſwer confeſſes, that he did not accept of them 
in Diſcharge of Doyle, but on the Foot of being accountable to him only, for what Sums he 
ſhould receive out of the ſaid Securities. | 


The Appellant therefore humbly hopes the ſaid Decree, Order, and Proceedings Appealed againſt, ſhal | 


be Reverſed, or that your Lordſhips will make ſuch Order for the Appellant's Relief, as to your 
Lordſbips ſhall ſeem meer. | | | | 


CEN? W. HauiLrox. 
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